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GEORGE

E. GLOS*

The Analysis of a Tax Haven:
The Liechtenstein Anstalt
I. Introduction
For many years, the Liechtenstein Anstalt has been a matter of conjecture
and curiosity. Its purpose and function has not been sufficiently known
beyond a vague notion of its tax evasion capability, stemming from its
availability of a one-man legal person status which may claim abroad the
status of a corporation and its potential for owner anonymity and secrecy.
The Liechtenstein Anstalt was created by the Liechtenstein legislature
after World War I, for the overall purpose of attracting foreign capital. It
emerged in the new Law on Individuals and Companies of January 20,
1926,1 (hereinafter referred to as PGR), enacted as the third part of the Civil
Code, and was part of a national strategy for an economic revival to be
achieved by abandoning reliance on Austria and making a new partnership
with Switzerland. The close association of Liechtenstein with Austria operated to its extreme disadvantage during World War I. Not only was it
associated with a defeated power, but it necessarily shared in the economic
disaster that overcame Austria after 1918. All trade came to a standstill and
the Austrian currency, which was also legal tender in Liechtenstein, became
practically worthless. To remedy matters, Liechtenstein denounced its customs union with Austria in 1919, and took steps to associate itself with
Switzerland. Switzerland undertook the diplomatic representation of Liechtenstein in 1919, made a postal agreement with it in 1921, and a customs
union in 1923. In 1924, Liechtenstein adopted the Swiss Franc as its currency, and at the same time decided to enact its own Civil Code that would

*Library of Congress, European Law Division; Adjunct Professor, Georgetown University
Law Center. The views expressed here are solely those of the author.
1. Das Personen- und Gesellschaftsrecht (PGR) (Law on Individuals and Companies) of
January 20, 1926, Liechtensteinisches Landesgesetzblatt (LGBI.) 1926, No.4.
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replace, with minor modifications, the Austrian Civil Code in power in the
country since 1812.
The Anstalt came into existence in this context. The new Liechtenstein
Company Law of 1926, adopted all the existing types of corporations known
to European law, and in addition created the Anstalt as its own. In doing so,
it was clearly motivated by the desire of attracting foreign business by the
grant of special advantages to companies incorporated in Liechtenstein,
enhanced further by tax advantages granted to foreign capital brought into
Liechtenstein and by the strict bank secrecy available. Liechtenstein became a bank and tax haven.
With the current interest in tax havens, their legality and use in other
lands, one of the longest operating havens-the Liechtenstein Anstaltwarrants the attention of lawyers with an international practice. This article
attempts to introduce the concept of the Anstalt-particularly the private
law Anstalt-and in turn, provides a detailed analysis of the requirements
necessary for formation, ownership, organization, operation, winding-up
and taxation of an Anstalt. There follows an assessment of foreign challenges to its legal status and efforts of foreign nations to offset the advantages available from an Anstalt.
II. Concept of an Anstalt
The Anstalt developed in Austria and in Germany through centuries as a
concept of public law, and not of private law. 2 An Anstalt is an institution of
public character permanently dedicated to a public purpose, which is usually
charitable, medical or educational. The institutions are thus homes for the
elderly, asylums, hospitals, colleges and universities. The concept of an
Anstalt is closely connected with that of a Stiftung, which is best characterized as a foundation or an endowment, but no clear-cut distinction can be
made between the two and the terms are used interchangeably (although the
Stiftung is frequently used in private law rather than in public law).
The Anstalt of public law exists in Austrian, German, Swiss and Liechtenstein law. The institutions are created by statute and are financed from
public funds. The Liechtenstein institutions falling in this category are the
Liechtenstein State Bank,3 the Liechtenstein Electricity Authority, 4 the Old
2. The public law-private law distinction, characteristic of civil law countries, is important
to understanding the development of the private law Anstalt, which is the focus of the primary
part of this article. Though there is little uniformity among countries as to the scope and effect
of the two, public law usually includes constitutional law, administrative law and criminal law,
while private law includes civil law (e.g., law of persons, family law, property law, succession
law and the law of obligations) and commercial law (e.g., corporations, business associations,
securities, banking, negotiable instruments, etc.).
3. Die Liechtensteinische Landesbank.
4. Die Liechtensteinischen Kraftwerke.
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Age Insurance Fund,5 the Family Equalization Fund, 6 and the Disability
Insurance Fund. 7
Only Liechtenstein, of the above enumerated countries provides for a
private law Anstalt. An impulse for its creation was given by the Austrian
Law of July 29, 1919, on Economic Enterprises, which enabled the formation of an "Economic Anstalt" as an institution of public law.8 The statute is
memorable in that it provides for the management of the "Economic Anstalt" by one or more members. 9 The Liechtenstein Company Law of 1926
adopted the Austrian "Economic Anstalt" in articles 577-589. This adoption was, however, one of an institution of public law and should not be
confused with the Anstalt of private law which is the focus of the rest of this
article. Yet the principle of management by only one person was adopted by
the Liechtenstein Company Law and was made to apply as well to the
Anstalt of private law.
III. Anstalt of Private Law
The private law Anstalt was introduced by the Liechtenstein Law on
Individuals and Companies of January 20, 1926,1° in articles 534 to 551. It is
defined as a legally independent enterprise pursuing permanent commercial
or other objectives, which is recorded in the public register and which
possesses both material and personal means. It is an entity of private law
with legal personality and does not display features of any other legal
entity. t
Unless otherwise provided in articles 534-551, the Anstalt is subject to the
general provisions concerning legal entities appearing in the above Law in
articles 106-245,12 but if these provisions do not indicate any or any exhaustive regulation of a point in question, the provisions of the Law14on Trust
Enterprises with Legal personality 13 are applied to fill the gap.

5. Die Alters- und Hinterlassenenversicherung.
6. Die Familienausgleichskasse.
7. Die Invalidenversicherung.
8. Gesetz vom 29. Juli 1919 iber gemeinwirtschaftliche Unternehmungen, Staatsgesetzblatt, 1919 Nr. 389.
9. Id. § 17.
10. PGR, supra note 1.
11. Id. art. 534.
12. The General Provisions appearing in arts. 106-245 PGR apply to all legal persons. They
contain fundamental rules applicable to all legal persons irrespective of their constitution as
corporations of different kinds. These rules deal with legal personality, foundation and dissolution, membership, organization, accounting and the liability of legal entities, etc. and apply
unless displaced by special provisions applicable to particular legal entities.
13. Das Treuunternehmen (Tr.U.) (Law on Trust Enterprises) of April 10, 1928, LGB1.
1928 No. 6. It is incorporated in the PGR and Tr.U. as article 932a.
14. PGR, supra note 1, at art. 551(1).
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1. Founder
An Anstalt may be founded by one person, either a physical person or a
legal person, by a firm, by a corporation of public law, a municipality or an
association of municipalities. Municipalities and associations of municipalities require Government permission. Two or more persons may also found
15
an Anstalt, but one founder is all that is required.
The PGR does not contain any provision concerning the nationality or
residence of the founder and consequently, he may be a foreigner residing
abroad. Moreover, the founder need not act directly, but may be represented by another physical or legal person. In fact, an Anstalt is usually
formed by a Liechtenstein trust company on instructions from the interested
person, and may thus appear as the founder. If so, the identity of the real
founder will not be disclosed in any document submitted for registration,
and, thus, the anonymity of the founder is safeguarded.
2. Articles of Association
Written articles of association signed by the founder or founders-which
may and usually do contain the memorandum of foundation of the Anstaltare necessary for its formation. The Articles must make provision with
respect to: 1) the name of the Anstalt, which must contain the word
"Anstalt", and its seat; 2) the object of the Anstalt, especially the nature of
its business; 3) the capital, and if it does not consist of cash, its nature, value
and composition; 4) the powers of the supreme organ; 5) the organs of
administration, as well as those of supervision, if any, and the manner of the
exercise of representation; 6) the principles governing the making of the
balance sheet and the disposition with a surplus; and 7) the form of
announcements made by the Anstalt. 16 In addition, other provisions may be
made in the articles, however, some provisions have to be made in the
articles in order to be valid. They are expressly stated in the PGR and deal
with: the bringing in of capital where it is not fully paid at the outset; 17 any
limitation on the power of the founder to modify the articles and the
granting of such power to other persons;' 8 the rights of more than one
founder since in that case their rights and duties must appear in the
articles; 1 9 the membership in the Anstalt;2 0 the supreme organ of the
Anstalt; 2 1 the management and auditors; 22 the beneficiaries and distribu15.
16.
17.
18.
19.
20.
21.
22.

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

art.
art.
art.
art.
art.
art.
art.
art.

535.
536.
539(2).
549.
166.
540.
543.
544.
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on the duration of Anstalt; 24 and with
tion of profits; 23 any limitation
25
anstalt.
winding up the
The founder or his successor may modify the articles at any time. There is
virtually no limitation on alteration of the articles and even the objects of the
Anstalt may be changed. The articles may empower other persons, physical
or legal to undertake modifications. If there is no founder or his successor
any more, and there is no provision in the articles dealing with the matter,
an alteration may be ordered by the court at the motion of the board of
directors or any person that would benefit thereby. All changes in the
articles must be registered and published.2 6

3. Bylaws
In addition to the articles, the founder may also make bylaws. They may
contain any regulation which by provision of the PGR need not appear in the
articles. They usually contain further regulation of the relationship between
several founders if there are more than one, and further provisions on
beneficiaries. The bylaws are not required, and are not submitted to the
registration office for publication if they are in existence. Consequently, the
founder may freely provide bylaws on any matter concerning the Anstalt
without publicity. The founder may not, however, provide in the bylaws
for subjects that must be dealt with in the articles.2 7 The bylaws may be
amended at any time by a simple writing.28
4. Registration
Registration is effected upon submission of an application to the Public
Register by the founder or his attorney. The application must be accompanied by: the memorandum of foundation unless the recital appears in the
articles; a declaration that at least one half of the capital has been paid or
that an equivalent value is covered by the consideration in kind, and a
statement on how the other half is to be paid or secured; the names and
addresses of officers of administration or the name of the firm handling
administration and the seat of its members. 29 The memorandum of foundation and the articles must be certified by a notary public or by a court. 30 The
declaration on the payment of at least one half of the capital has to be
accompanied by a certification from a Liechtenstein or Swiss bank that the
amount was paid in and is being held for that particular purpose.
23.
24.
25.
26.
27.
28.
29.
30.

Id. at art. 545.
Id.at
Id.at
Id. at
Id. at
Id. at
Id. at
Id. at

art. 538(4).
art. 123(1).
arts. 120, 549.
art. 116(2).
art. 174(3).
art. 537.
art. 962.
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If all documents are in order, the Anstalt will be registered. Incorporation
takes place at the time of registration and the Anstalt acquires legal personality by being entered into the register. Having acquired legal personality,
the Anstalt may engage in business. If anyone acted for the Anstalt before it
acquired legal personality, especially the founder or persons designated as
directors, they will be liable in accordance with the general provisions of the
law of corporations. 3' The Anstalt is subject to the provisions of the Liechtenstein law, especially to those of the PGR and has to keep business records
32
and proper bookkeeping.
An extract of the entry is then published by order of the Registrar in local
newspapers. It contains pertinent excerpts from: the memorandum of
foundation; the date of the articles; the name and seat of the Anstalt; the
objects or the purpose of the Anstalt and its duration if it is formed only for a
certain time; the capital and the amount actually paid in or the value of the
property brought in; the existence of any beneficial rights in addition to
those of the entitled persons; the name and address or the firm name and
seat of members of administration, the form of publication by the Anstalt of
its decisions, and a declaration on the exercise of authority to act on its
behalf; and the form of publication of notices to members and third
persons. 33 Publication is effected in local newspapers, the Liechtensteiner
Vaterland or the Liechtensteiner Volksblatt. In the case of a domiciliary
Anstalt, i.e., one which has only its seat in Liechtenstein but carries out all
its activities abroad, no publication in the newspapers is necessary and the
announcement is made by posting a notice on the announcement board of
the court for one week.34

Any subsequent changes affecting the information submitted for registration must be notified to the Registrar and published.
5. Name
The Anstalt can freely select its name in accordance with the rules
applicable to all firms and corporations. 35 Since the name cannot be identical with or resemble any other registered firm name, the availability of any
36
particular name has to be ascertained prior to the filing of the application.
The name of an Anstalt the principal seat of which is in Liechtenstein must
be registered in the German language but in the case of an Anstalt which is
only domiciliary and does not transact any business in Liechtenstein, the
registration of a name in a foreign language may be permitted as an excep31.
32.
33.
34.
35.
36.

Id. at
Id.at
Id.at
Id.at
Id.at
Id. at

arts. 106, 538(2).
art. 1045.
art. 538(1).
art. 955.
arts. 1011-1044.
art. 1016.
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tion. In addition to the name in the German language, any further additions
in other languages are permissible. Whenever the firm name is registered in
several languages, the individual names must blend in. 37 The firm name
must include the word "Anstalt". 38 Any change in the name can be effected
any time by modification of the articles, and as such must be registered and
published.
6. Seat

The seat of an Anstalt must appear in the articles and has to be located in
Liechtenstein. 39 With government permission, an Anstalt may transfer its
seat abroad but this is not done.40 The Anstalt may open branches abroad
instead. A domiciliary Anstalt must have its seat in Liechtenstein like any
other Anstalt, but it cannot transact any business activity there. The term
seat means registered office and the information must be supplied to the
Registrar and is published.
7. Purposes

The purposes of an Anstalt appear in the articles, are registered and
published. The PGR states only that the articles must disclose the objects of
the Anstalt and in any event, the nature of its business. 41 The Anstalt may
thus engage in any kind of lawful business whether commercial or not. While
the objects of an Anstalt must be definite, the PGR does not require them to
be stated in detail, so that any business which may be implied under the
stated objects may be transacted. This is of importance with respect to the
management which must act intra vires of the objects. The PGR directly
provides that with respect to third parties, the management may engage in
all business which is incident to the objects.4 2 As a matter of fact, many
Anstalts act as holding companies. The objects may be modified at any time
by an alteration of the articles. Any such modification must be registered
and published.
B.

CAPITAL AND OWNERSHIP

1. Capital

The Anstalt must have capital. As a rule, the capital is not divided in
shares and is given in one undivided sum. 4 3 On formation, at least one half
37. Id. at art. 1014. The Anstalt is officially translated into French as "dtablissement", into
Italian as "stabilimento", and into English as "establishment".
38. Id. at art. 1029.
39. Id. at art. 536.
40. Id. at art. 234.
41. Id. at art. 536.
42. Id. at art. 187.
43. If the capital is divided into shares, it will deprive the Anstalt of important advantages for
FALL 1984
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of the capital must be paid into a Liechtenstein or Swiss bank or covered by
consideration in kind, which must be at least 30,000 Swiss Francs. In
practice, the capital is given at 30,000 Swiss Francs and the sum is paid in
full. In this way the requirements of the law are complied with. 4
Shares are, however, permissible. The PGR deals with them rather as
with a question of membership, evidenced by a certificate of a share in the
Anstalt. In order to have shares, the articles must expressly so provide, and
further, they must provide for the payment of a share of the capital by a
member and must list him as a beneficiary so that he may obtain a share in
the profits. Membership of more persons in an Anstalt is not envisaged and
it usually is a one-man entity. If there are shares, they may be equal or
unequal in accordance with the amount of the payment. The articles may
provide that they be treated as securities. If so, they are treated by the PGR
as payable to order.45
The capital may be increased or decreased at any time but not below the
required minimum. The articles may provide that it may be done without
any alteration of the articles. However, any increase or reduction of the
capital must be recorded and published.46
An Anstalt may issue debentures or bonds but it is very uncommon. As
there are no shares in an Anstalt, there are no dividends. The PGR speaks
only of the allocation of net profit to the benficiaries or to the reserves.4 7
2. Ownership
The Anstalt can be owned by the founder or founders, but it is normally
designed as a one-man entity, and in that case is owned by the founder. The
articles may provide for beneficiaries of the net profits, however if no person is so designated, the presumption applies that the founder is the
48
beneficiary.
The Anstalt may be set up as a family Anstalt which is founded by the
founder for the benefit of his family. By providing in the articles (with
recordation and publication of said provision) that the benefits forthcoming
to the beneficiaries may not be seized by creditors, the founder may provide
for his family and assure it of an income, which cannot be seized by creditors
in any way, including bankruptcy. This does not, however, apply to the
founder, whose benefits flowing from the Anstalt are not protected by this
provision of the PGR and may be seized by creditors. But even if no such
which it is formed, namely, the minimum capital must be 50,000 Swiss Francs rather than
30,000, and the coupon tax will be payable on distributed profits.
44. PGR, supra note 1, at arts. 122, 537, 539.
45. Id. at art. 540.
46. Id. at art. 549.
47. Id. at art. 545.
48. Id. at art. 545 1 bis.
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specific provision is made in the articles, the beneficiaries of a family Anstalt
other than the founder, must always be left with enough income to take care
of necessities while any amount above it can be seized in execution or in
bankruptcy proceedings instituted against family members. 9
The Anstalt is endowed with legal personality and has a separate legal
existence apart from its founder. Only the assets of the Anstalt are liable for
its debts. The owner is under the obligation to pay up the capital of the
Anstalt but this is generally done at the time of its foundation so that he has
no further obligation. 50
The founder's rights in the Anstalt, which are evidenced by the memorandum of foundation, may be freely transferred to another person. 5' The
transfer is not regulated by the PGR and no special form is required. It may,
however, be regulated in the articles. Frequently, the actual founder becomes, entitled to ownership of the founder's rights by transfer because the
Anstalt is founded on his instructions by a trustee or an attorney in his own
name thus, after all the founding formalities have been complied with, the
founder's rights are informally transferred to the actual owner. A document
evidencing the transfer is made and the name of the transferee is traditionally left blank. The transfer in blank is certified by the Registration Office
and handed over to the transferee who can enter his name therein.5 2
Founder's rights are property and are inheritable by will or on intestacy;
they may also be seized for nonpayment of debts in execution or in bankruptcy proceedings.
C.

ORGANIZATION AND OPERATION

1. Organization

The organization of an Anstalt is patterned on the stock corporation
(Aktiengesellschaft), and it may have all the organs of a corporation. Yet, as

it is designed as a one-man entity, the founder may constitute most of the

Anstalt's organs while others need not to be set up at all.
The supreme organ of the Anstalt is the founder; if there are several
founders, then the general meeting of the founders. Under the PGR, the
supreme organ has all the powers of the general meeting of shareholders in a

49. Id. at art. 546.

50. Id. at art. 548.
51. The founder's right is a valuable right and is transferable in accordance with § 1393 of the
Liechtenstein Civil Code.
52. The Liechtenstein Obergericht held that the document of transfer of the founder's right
is not a certificate of ownership embodying the owner's rights-a document valuable in itself
like securities, but that it is only evidentiary of the owner's right. Obergericht Ent. J 563/341 of
December 5, 1963, Entscheidungen der Liechtensteinischen Gerichtshofe von 1962 bis 1966,
S. 64.
FALL 1984
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corporation. The founder may thus modify the articles which he made at the
time of foundation, he may organize and regulate the Anstalt to his liking,
determine the beneficiaries, and
decree the winding up of the Anstalt and
53
proceeds.
of
distribution
the
The founder may exercise his rights himself or he may give a written
power of attorney to any other person to do so on his behalf. Any modification of the articles must be, however, recorded and published. To preserve
his anonymity, the founder can transfer the founder's rights to the person
that founded the Anstalt for him for the purpose of making the modification
and have him thereafter retransfer the founder's rights to him. The Registration Office will accept the modification as it is signed by the original founder,
the only holder of the founder's rights known to it. Should the transfereefounder file the modification in his name, the Registration Office would
require him to produce evidence of the transfer and his name would be
published. Alternatively, the organization of an Anstalt may be patterned
after a foundation in a foundation-type Anstalt. In that case, the founder
provides in the articles for a board of directors to take over his rights and
authority after creation of the Anstalt, and then he drops out.
The founder may regulate the Anstalt in detail in the articles, which must
contain basic provisions concerning the supreme organ and its powers.
Usually the articles recite that the supreme organ of the Anstalt is the
founder and list the standard fundamental powers. But, in any case, the
articles are binding on him and must be followed until modified.
2. Board of Directors
Every Anstalt must have its management consisting of one or more
persons, physical or corporate. The matter must be regulated in the articles
which usually paraphrase the provisions of the PGR to leave the Anstalt
absolute freedom to fashion the management to its liking. The directors are
appointed, and may be reappointed, by the founder for a certain term. If no
term is specified, the appointment is for three years by provision of the
PGR.5 4 At least one of the directors must be a Liechtenstein citizen with
residence in Liechtenstein, and he must hold the qualification of an attorney, legal agent, trustee, auditor, or hold a commercial qualification recognized by the Liechtenstein government. A foreigner who holds one of the
above professional qualifications has permission to settle in Liechtenstein
and who actually lives there, satisfies the above requirements. Such a
person, whether a Liechtenstein citizen or not, may be self-employed or a
full-time employee
of a Liechtenstein attorney, legal agent, trustee, auditor
55
or a bank.
53. PGR, supra note 1, at art. 543.
54. Id. at art. 180.
55. Id. at art. 180a and the Regulation of June 14, 1980, LGB1. 1980 No. 40.
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Since a corporate person may be appointed a director, the founder
frequently appoints a Liechtenstein trust company or law firm as a director.
The names and addresses of the directors must be communicated to the
Public Register for publication. The number of the directors and the method
of decision in the board of directors is regulated in the articles, which usually
provide for decision by majority vote. The board is bound to exercise
diligence and care in the management and is liable for loss caused intentionally or negligently, 56 and must comply with the provisions of the law, the
articles and the by-laws. 57 The directors may resign, or may be removed by
the founder at any time. 58 Without the consent of the founder, they may not
compete with the Anstalt or hold a directorship in a competing corporation
or entity. 59 To carry out daily business, the board of directors frequently
appoints one or more procuration holders (proxies).
3. Operation
When the majority on the board of directors are foreigners, the Anstalt
has to appoint a representative who must be a Liechtenstein citizen, permanently residing in Liechtenstein. The Landesbank or a Liechtenstein
firm or Anstalt may be so appointed, and then in turn appoint the
representative. 6 The name, address and citizenship of the representative
must be registered and published. 6 1 The representative represents the Anstalt before Liechtenstein courts and administrative authorities and is authorized to accept service of notifications and documents of any kind. He must
hold the Anstalt's files and keep books for the Anstalt as far as they relate to
the Anstalt's business in Liechtenstein. He may not, however, bind the
Anstalt without special authority and is liable to the Anstalt for any loss he
may have caused, like a procuration holder. 62 Because of that, the Anstalt
frequently appoints him a procuration holder and empowers him to handle
the Anstalt's business in addition to his statutory function to ensure communication between the Anstalt and the Liechtenstein authorities.
Toward third parties the Anstalt is represented by the board of directors.
The articles must indicate how the will of the Anstalt is manifested and who
can sign for it. Where the Anstalt has only one director, he holds all these
powers and authorities, but when there are two or more directors, two have
to sign jointly for the Anstalt by provision of law. These rules apply to the
acts of the Anstalt and do not affect any service or delivery of documents on
the Anstalt, which is validly effected by service on any one of the directors or
56.
57.
58.
59.
60.
61.
62.

Id.
Id.
Id.
Id.
Id.
Id.
Id.

at
at
at
at
at
at
at

arts. 218, 220, 222.
art. 182.
art. 201.
art. 183.
art. 239.
art. 240.
arts. 241-242.
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any other representative of the Anstalt. 63 The name and address of each
director and procuration holder, as well as provisions for joint signatures
must be recorded in the Public Register and published. 64
The management of the Anstalt must keep proper books and accounts.
The profit and loss account and the balance sheet must be prepared in the
traditional form but all other records may be kept on computers. All records
have to be kept for 10 years, the profit and loss accounts and balance sheets
in their original form and the other documents in computerized form.
However, if they are
so kept, they must be understandable without the aid of
65
devices.
other
any
All accounts must be kept in the Liechtenstein currency, i.e., in Swiss
Francs but they may be kept in another currency in addition. The accounts
66
of a domiciliary Anstalt may be kept exclusively in a foreign currency.
At the end of the financial year, the Anstalt must prepare the profit and
loss account, the balance sheet and the annual report. They are submitted to
the founder for his approval . 6 7 The directors are then entitled to an exoneration, i.e., a declaration by the founder that they performed well all their
duties and are relieved of responsibility for that financial year. 68 These
reports are not filed with the Public Register and are not published. They
must be prepared in accordance with recognized commercial principles and
must be clear, true and easily understandable. The PGR contains rules on
the valuation and depreciation of assets in accordance with which the
reports have to be prepared.69
As a rule, the Anstalt need not to have any board of auditors but the
articles may provide for it. 70 Even if no provision is made in the articles, the
founder may appoint one or more auditors. The articles usually provide that
the founder has the right but not the duty to appoint auditors. In practice,
auditors are only rarely appointed. By provision of the PGR, auditors may
be initially appointed only for a term not exceeding one year, and on
reappointment for a term of three years. 7' The founder can remove them at
72
any time.
Id. at art. 188.
Id. at arts. 188, 189, 538(7).
Id. at art. 1063.
Id. at arts. 202, 1050. (This type of Anstalt does not engage in trading or manufacturing
in Liechtenstein.)
67. Id. at art. 207.
68. Id. at art. 225.
63.
64.
65.
66.

69. Id. at art. 1051.
70. PGR supra note 1, at arts. 554(4) and 192(6) prescribe the setting up of a board of
auditors whenever the Anstalt engages or may in accordance with its objects engage in actual
trading or manufacture. The administration of property and financial participation in other
establishments does not amount to trading or manufacture. See also: DR. Orro C. MEIER, DIE
LIECHTENSTEINISCHE PRIVATRECHTLICHE ANSTALT 59 (Zirich, Schulthess, 1970).

71. PGR, supra note 1, at art. 193.
72. Id.at art. 201.
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DURATION AND WINDING-UP

The duration of an Anstalt is potentially unlimited, but the articles may
73
provide for a time limit.
The founder or his successor may also wind-up the Anstalt at any time.
The articles usually provide that the founder may so decide and that he will
determine the distribution of net assets unless such provision has been made
in the articles or the bylaws. The procedure for winding up is the same as for
all corporate persons and is regulated in PGR arts. 130-140. After the
payment of all debts, if any, the net assets are distributed according to rules
set by the articles or bylaws and failing them, by decision of the founder or
his successor. 4
Compulsory winding-up takes place by provision law or by decision of
court. The PGR provides for winding up, e.g., if the objects of the Anstalt
are illegal, if no Liechtenstein director or representative is appointed, or if
the Anstalt's capital falls below the permissible minimum. The court will
75
order the liquidation of an Anstalt in bankruptcy proceedings.
The existence of an Anstalt may be challenged by the founder's heirs or
creditors when it was set up as a gift in favor of third persons. If successful,
the Anstalt will be declared null and void. 7 6 In case of the winding-up of a
corporate person who is the founder or his successor, the court will decide
whether the Anstalt has also to be wound up as a consequence. 77

E.

TAXATION

Upon its formation, an Anstalt has to pay stamp duty of 2 percent of its
capital or the value of its fund. Since the minimum capital prescribed by law
is 30,000 Swiss Francs, the minimum stamp duty is 600 Swiss Francs. The
stamp duty is payable by provision of the Swiss Federal Law on Stamp
Duties of June 29, 1973,78 which applies to Liechtenstein by provision of the
Customs Treaty between Switzerland and Liechtenstein of March 29,
1923.! 9
An Anstalt which actually engages in trading or manufacture in Liechtenstein is subject to the capital tax (Kapitalsteuer) at the rate of 2 per mill on its
capital and reserves, and a corporate income tax (Ertragssteuer) which is
progressive and ranges from 7.5 to 12 percent.80 They are paid annually.
73. Id. at art. 538(4).
74. Id. at art. 123.
75. Id. at arts. 122-124.
76. Id. at art. 542.
77. Id. at art. 550.
78. Bundesgesetz vom 27. Juni 1973 uber die Stempelabgaben (StG), Sammlung der eidgen6ssischen Gesetze, Vol. 1974, p. 11, arts. 1, 5, 8.
79. LGB1. 1923, No. 24.
80. Gesetz uiber die Landes- und Gemeindesteuern (Steuergesetz) vom 30. Januar 1961,
LGB1. 1961, No. 7, arts. 73-79.
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A holding Anstalt (i.e., one whose objects consist chiefly in the administration of assets or in participation in other enterprises), or a domiciliary
Anstalt (i.e., one which does not engage in trading or manufacture in
Liechtenstein) are merely subject to an annual capital tax (Kapitalsteuer),
also called the Special Corporation Tax (Besondere Gesellschaftssteuer), of
one per mill of its capital and reserves, the minimum of which is 1,000 Swiss
Francs. 8 1 It is a special concession to holding and domiciliary corporations.
Any Anstalt whether it engages in trading or manufacture in Liechtenstein or not, has to pay property tax (Verm6genssteuer) if it owns land
(buildings) there.8 2 The legal unit of the property tax amounts to one per
mill of the property subject to the tax, and the actual tax rate is set annually
by the Liechtenstein parliament. At present, it is set at 70 percent of the
legal tax unit, namely 0.7 per mill. 83 The communities in which the land
(buildings) is located may impose an additional communal rate of up to 250
percent on top of the imposed land tax. The actual percentage of the
communal rate is imposed annually by the respective communities.84
All corporations, the capital of which is divided into shares, have to pay a
coupon tax at the rate of 4 percent on dividends. The tax is passed to
shareholders. 85 A typical Anstalt does not have its capital divided into
shares and consequently does not pay any coupon tax.
The Anstalt is a device of the Liechtenstein government to increase the
country's income without consideration being given to possible tax avoidance on the part of the business interests so attracted in the countries of their
actual business operations. In this Liechtenstein has been quite successful.
There are some twenty-five thousand plus legal persons registered in Liechtenstein but according to recent estimates their number may actually reach
fifty thousand. Since the entire population of the country is only slightly
above twenty-five thousand, it is apparent that foreign legal persons form an
overwhelming majority of the legal persons registered there. If one assumes
that a minimum expense to keep a legal person alive, mainly in fees to the
director and the representative, amounts to some 3,000 Swiss Francs per
year, and if one sets the number of legal persons in Liechtenstein at twentyfive thousand, the sum of 75 million Swiss Francs, apart from taxation, pours
yearly into the Liechtenstein economy.
When taxation is considered, the income of Liechtenstein from the Spe86
cial Corporation Tax, i.e., the tax on holding and domiciliary corporations
81. Id. at arts. 83, 84.
82. Id. at arts. 41, 50, 51.
83. Finanz-Gesetz far das Jahr 1983, LGB1. 1983, No. 1, art. 2.
84. Id. art. 3.
85. Gesetz vom 29. Dezember 1966 betreffend die Abinderung und Erganzung des
Steuergesetzes (Einfiihrung einer Couponsteuer), LGB1. 1966, No. 31. It introduces articles
88a-p of the Steuergesetz dealing with the coupon tax which took effect on January 1, 1967.
86. A holding corporation is a business whose object consists exclusively or largely in the
management of property, in participation or the permanent management of participation in
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and foreign insurance corporations, amounted in 1980 to 48,587,448 Swiss
Francs. It nearly quadrupled since 1970, when it amounted to 13,091,004
Swiss Francs. Foreign corporations also participate significantly in the capital tax and corporate income tax which brought Liechtenstein 14,317,387
Swiss Francs in 1980 (5,687,989 in 1970); the coupon tax, the income of
which in 1980 made 8,048,866 Swiss Francs (1,356,831 in 1970); and stamp
duty, registration and other administrative fees, the income of which
amounted in 1980 to 8,500,923 Swiss Francs (4,209,531 in 1970).87
Altogether these taxes brought in 79,454,626 Swiss Francs in 1980. This
income is significant when it is considered that the total income in the
Liechtenstein 1980 budget amounts to 203,292,000 Swiss Francs. 88 The
share of these four taxes amount thus to 39 percent of the total budget.
IV. Anstalts Abroad
As a holding or a domiciliary entity, the Anstalt is intended to operate
abroad. Only a few Anstalts operate in Liechtenstein as neither a holding
nor domiciliary entity. As a result, the Principality of Liechtenstein through
the construction of an Anstalt, in effect, intervenes in other countries in
corporate and taxation matters. The countries in which such intervention
takes place can, of course request the Liechtenstein government to desist
from such activities. A suggestion to take steps in this direction has already
been made by the Parliamentary Assembly of the Council of Europe. 89 This
approach is, however, not likely to be followed since each country may itself
adopt sufficient measures to make investment in an Anstalt unprofitable and
thus curtail its usefulness for the purpose of tax evasion.
A Liechtenstein Anstalt operating abroad may be challenged on the
grounds of its legal status, or by domestic legislation or other measures in
concerned countries to offset the tax advantages of an Anstalt. The concept
of an Anstalt has been challenged in several countries, in particular in
Belgium, West Germany and Italy.

A.

CHALLENGES TO LEGAL STATUS

1. Belgium
The question of status of the Anstalt as a corporation arose in Anstalt del
Sol v. Space Age Plastics Company. 90 The Space Age Plastics Co. sold and
other concerns. A domiciliary corporation merely has its domicile in Liechtenstein, while it
carries out its business activity wholly in other countries. The maintenance of an office in
Liechtenstein does not affect the tax privileges.
87. Statistisches Jahrbuch 1981, Fuirstenturn Liechtenstein, Amt fir Volkswirtschaft,
Vaduz, 1981, p. 282.
88. Finanzgesetz fur das Jahr 1980, LGB1. 1980, No. 1.
89. Colloquy on International Tax Avoidance and Evasion, Strasbourg, March 5-7, 1980,20
EUROPEAN TAXATION 133 at 164-167, 221-224 (1980).
90. Revue Pratique des Socidtds, Vol. 78, 1979, No. 6003, Court of Cassation. January 13,
1978.
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delivered to the Anstalt certain goods and demanded payment. The Anstalt,
which had been constituted by one person and which had its actual seat of
business in Liechtenstein, claimed a 50 percent reduction of the purchase
price on the ground that the goods were defective, and it also made a
counterclaim for the balance of a prior debt owed to the Anstalt. Both the
trial court and the court of appeal rejected the counterclaim on the ground
that a one-man foreign corporation had no standing in a Belgian court
because its constitution was contrary to Belgian public order. The Belgian
Court of Cassation reversed. It held that a corporation constituted by one
person in accordance with the law of a foreign country and valid there could
not be contrary to the Belgian public order solely on that ground without
examining whether by its conduct in Belgium it infringed other principles of
Belgian public order, e.g., having committed fraud upon the law, tax
evasion, etc. 91 The Belgian Court of Cassation was thus not willing to

uphold a challenge to the very status of a Liechtenstein Anstalt in Belgium,
although a Belgian corporation cannot be validly constituted by one person
alone.
2. West Germany
The legal personality of an Anstalt was disputed in the Matter of Foundation of a German Company with Limited Liability by a Liechtenstein Trust
Enterprise, heard by the Hamburg Amtsgericht. 92 The court compared the
legal requirements for the foundation and operation of a German company
with limited liability with those of a Liechtenstein trust enterprise and an
Anstalt, and held that they omit by legislative design most of the safeguards
the German legislator provided to the German public for its protection
against improper dealings. These Liechtenstein entities were designed to
operate in foreign countries for the purpose of avoidance of the laws of those
countries and were being used to that end. They were actually only shams set
up to offend the public order of foreign countries and their acts were
therefore void. The court thus denied the Anstalt legal personality.
91. The Court also relied on the Convention Relating to the Mutual Recognition of Companies and Legal Persons, done in Brussels on February 29, 1968 (Approved by the Law of July
17, 1970, Moniteur Beige, June 18, 1971), which provides in art. 9(2) that a one-man corporation validly constituted in one member country may not, solely for that reason, be held contrary
to the public order of another member country within the meaning of private international law.
The Convention is not yet in force. It applies to members of the European Economic Community only and Liechtenstein is not a member. The Court referred to the Convention in the sense
that the Belgian legislature by adopting the principle of its art. 9(2) thereby declared that a
one-man corporation of a member state will not be considered contrary to the Belgian public
order.
92. Amtsgericht Hamburg, Decision of July 31, 1964--66 AR 1183/63, 18 Monatsschrift fir
Deutsches Recht 1009 (1964). For comments on the decision see Dr. Herbert Sch6nle, Die
Anerkennung liechtensteinischerjuristischer Personen in Deutschland, 18 NEUE JURIMSSCHE
WOCHENSCHiuFr 1112 (1965).
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A similar result was reached by the Oberlandesgericht Frankfurt in the
Matter of E., an Anstalt.9 3 The defendant, the director of the Anstalt,
contracted with the plaintiff, an advertising firm, to arrange for advertising.
It was uncertain whether he did so as an individual or on behalf of the
Anstalt of which he was the only director. In an action by the plaintiff for
payment, the court held that the director was personally liable since the E.
Anstalt for which he may have acted did not possess legal personality in
Germany. Although the Anstalt was founded in Liechtenstein in accordance with its law, its effective seat was in Germany from where it conducted
its business. Consequently, its legal personality had to be considered from
the point of view of German law. In German law, the Anstalt was an entity
through which an individual could limit his liability to a certain portion of his
property. However, such amenity is allowed in Germany, only to companies. The E. Anstalt was only a firm through which the defendant conducted business as an individual trader. The court thus held that a Liechtenstein one-man legal person will be treated in Germany as possessing legal
personality only when its seat is actually located in Liechtenstein.
The German Bundesgerichtshof upheld the above approach to the question of legal personality of a Liechtenstein Anstalt in the Matter of I., an
Anstalt. 94 A landowner agreed to have a mortgage registered on his property in the name of the I. Anstalt, the mortgagee. The I. Anstalt assigned the
mortgage to the defendant. The mortgage and its assignment were properly
registered. The plaintiff brought suit against the defendant to have the
recording of the mortgage erased. The trial court as well as the court of
appeal gave judgment for the plaintiff on the ground that the I. Anstalt
lacked legal personality and could not make any legal acts. The Bundesgerichtshof affirmed. It held that the German law followed the effective seat
theory rather than the incorporation theory in order to determine whether a
foreign legal person should be granted legal personality in Germany. Legal
personality of a Liechtenstein Anstalt would be recognized if it had its
effective business seat in Liechtenstein. Since the I. Anstalt had its effective
business seat in Germany, its legal competence was to be considered according to German law. According to that law, it never acquired legal personality because it was founded as a one-man legal person and such entity was not
known to German law.
3. Italy
Italian legal decisions in the 1960s tended to recognize legal personality of
an Anstalt but made it to comply with the provisions of the Italian law of
93. Oberlandesgericht Frankfurt, Judgment of June 3, 1964-7 U 202/63, 17 NEUE JURISTISCHE WOCHENSCHR]Fr 2355 (1964). See also, supra note

92.

94. 53 ENTSCHEIDUNGEN DES BUNDESGERICHTSHOFES IN ZIVILSACHEN 182, No. 34 (1970).
FALL 1984

946

THE INTERNATIONAL LAWYER

corporations with respect to its operation in Italy. 95 The approach changed,
however, in the late 1960s and the 1970s in view of the use of the Anstalt for
tax evasion, and its being denied legal personality and standing in Italian
courts. 96 The decisions declared the Anstalt as contrary to the international
public order on the strength of arts. 16 and 31 of the Provisions Introductory
to the Civil Code. 97 This was so because the Anstalt allowed one-man
ownership as well as limitation of liability by the owner to the paid-in capital,
which was allowed in Italy only to genuine corporations. An individual
trader could not limit his liability and had to respond with all his property.
The anonymity of the owner and the transfer of ownership in secrecy were
also found offensive. If recognition was granted to the Anstalt, then it would
have, for the above reasons, been accorded a more favorable treatment than
that accorded to Italian corporations, which was inadmissible. The Anstalt
was thus not entitled to recognition irrespective of whether it actually had its
seat of business in Liechtenstein or not. If it had its seat of business in Italy, it
was not entitled to recognition also by provision of art. 2505 of the Civil
Code. 98 The owner and anyone acting for the Anstalt in Italy would be liable
for all acts undertaken on behalf of the Anstalt with all his property as an
individual trader. This followed from the application to such acts and
persons of arts. 2508, 2362 and 2740 of the Civil Code. 99
This position was modified by two decisions of the Court of Cassation. In
95. E.g., Tribunale Roma, 16 dicembre 1966, in Diritto Fallimentare e delle Societt Commerciali, II, p. 589.
96. E.g., Tribunale Trieste, 27 febbraio 1974, in 28 RIVISTA DEL NOTARIATO 1392 (1974);
Appello Venezia, 23 maggio 1975, in Foro italiano, 1975,1, 1832; Tribunale Milano, 15 gennaio
1976, in Giurisprudenza commerciale, 1976, 11, p. 659; Tribunale Como, 9 febbraio 1976, in
Foro padano, 1976, 1, p. 35; Appello Milano, 18 gennaio 1977, in Giurisprudenza commerciale,
1978, 11, p. 122; Tribunale Milano, 22 settembre 1977, in Giurisprudenza commerciale, 1978, 11,
p. 561.
97. Art. 16. Treatment of aliens. Aliens enjoy the civil rights attributed to citizens on
condition of reciprocity and subject to the provisions contained in social statutes. This provision
also applies to alien legal persons. Art. 31. Limits derived from public policy and morals.
Notwithstanding the provisions of the preceding articles, in no case can the laws and the acts of a
foreign state, the rules and acts of any institution or entity, or private provisions and agreements
be effective within the territory of the State, when they are contrary to public policy or morals.
98. Art. 2505. Companies formed abroad with headquarters within territory of State.
Companies formed abroad, having their management headquarters or the principal object of
their business within the territory of the State, are subject to all provisions of Italian law,
including those with respect to the requisites for the validity of the articles of association.
99. Art. 2508. Liability in case of non-observance of formalities. Until the above mentioned
formalities have been fulfilled, those who act in the name of the company are liable without
limit and in solido (1292) for company obligations.
Art. 2362. Sole shareholder. For obligations of the company which arose during the period in
which the shares are shown to have belonged to one person only, such person is liable without
limitation in the case of insolvency of the company.
Art. 2740. Liability affecting one's own property. A debtor is liable with all his present and
future property for the performance of his obligations.
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Guerra v. Societd De Piano Trust,100 the defendant challenged the very

standing in court of the plaintiff De Piano Trust on the above mentioned
grounds. The Court of Cassation reasoned that arts. 16 and 31 of the
Provisions Introductory to the Civil Code could not be taken as to declare a
Liechtenstein Anstalt or Trust in breach of the international public order in
Italy. This followed from the provisions of the Treaty of Commerce between
Italy and Switzerland of January 27, 1923, which was incorporated into the
Italian legal order by Law of December 24, 1928, No. 3488 and which also
applies to Liechtenstein. By its tenor, each party will recognize in its
territory all corporations formed or authorized by the laws of the other.
Furthermore, art. 9(2) of the Brussels Convention Relating to the Mutual
Recognition of Companies and Legal Persons of February 29, 1968, to
which Italy is a party, expresses the intention of Italy to recognize one-man
legal persons. 101 The Court thus concluded that the above articles may not
be used to deny legal personality to a foreign corporation which has been
granted legal personality in the country of its foundation even if it is of a kind
which does not have a counterpart in the Italian legal order so long as there is
reciprocity. This reasoning applied purely to the plaintiff's standing in court
and his legal personality, and did not in any way compromise the provisions
of the Italian law of corporations by which a one-man legal person cannot
limit its liability, and consequently, all persons acting for the Anstalt would
respond with all their property for the obligations of the Anstalt without any
limitation, as provided in art. 2362 of the Civil Code.
02
In Kendo A.G. v. Societi Pierrel,1
the Kendo Anstalt sued Cortex
Chemical s.p.a. in the Court of Milan for, inter alia, a declaration that the
acquisition of Cortex by Pierrel was null and void. The court held for the
plaintiff. Pierrel excepted on the ground that the Kendo Anstalt lacked legal
personality and legal standing. The Court of Appeal of Milan followed the
established doctrine of non-recognition mentioned above and denied the
plaintiff legal personality and legal standing. The Court of Cassation reversed. It followed its decision in Guerra and held that a Liechtenstein
Anstalt or Trust is entitled to an automatic recognition in Italy pursuant to
the provisions of art. 16 of the Provisions Introductory to the Civil Code for
reasons given in that decision and that the article is unaffected by art. 31. All
the reasons given in the previous decisions of lower courts, the one-man
nature of the Anstalt, the limitation of liability by the owner, the ease with
which ownership of the Anstalt may be transferred, the use of the institution
100. Cass., Sez. II, sentenza n. 3352 del 28 luglio 1977, in 31 RIVIsTA
(1977).
101. Supra note 91.
102. Cass., Sez. I, sentenza n. 2414 del 14 aprile 1980, in 34 RiViSTA
(1980).
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by foreigners to avoid taxes, etc., do not affect the international public order
but go only to the internal public order. Consequently, a Liechtenstein
Anstalt or Trust has legal personality and legal standing in Italian courts but
is otherwise subject to Italian law of corporations as indicated in Guerra.
The above approach of the Court of Cassation has been subjected to
criticism in the Italian legal literature. The authors do not agree with the
Court of Cassation on the interpretation of arts. 16 and 31, and tend to
support the previous doctrine resulting in non-recognition. 103 In view of the
weight of legal opinion exercised by legal scholars in Italy, it is doubtful
whether the presently established doctrine of the Court of Cassation will
prevail or whether the Court will reverse itself. Nevertheless at present a
Liechtenstein Anstalt which has its actual seat in Liechtenstein is entitled to
automatic recognition in Italy, but all persons acting for it are liable for their
actions in full like individual traders without any limitation of liability.
These two decisions of the Court of Cassation dealt with Anstalts actually
residing in Liechtenstein, and consequently, art. 2505 of the Civil Code was
not applicable to them.' 04 Should, however, an Anstalt have its actual seat
in Italy, then it is subject fully to the internal Italian legal order and is not
entitled to recognition.
B. TAX PROVISIONS DESIGNED TO OFFSET THE ADVANTAGE

The tax laws of most countries have provisions against tax evasion which
may be applied to make the transfer of money and assets to a Liechtenstein
Anstalt unprofitable. Reference here is made to 0the
tax laws of Austria,
5
Belgium, Germany, Italy and the United States.'
1. Austria

Austrian Tax Law 10 6 deals with tax evasion in its articles 21, 22 and 23. It
provides that the taxation authorities have to consider the actual economic
facts of a transaction rather than the apparent form which may conceal true
facts. Tax liability may not be reduced or avoided by the.misuse of options
available in the law. In the case of an abuse, the tax will be calculated in

103. See Bignami, Riconoscimento e trattamento delle societA straniere nell'ordinamento
italiano: considerazioni sul significato del termine "societA", 25 RiVISTA DELLE SOCIETA 121
(1980); Adalberto Albamonte, L'Anstalt del Liechtenstein e l'ordinamento italiano, 31 RivisTA
DEL NOTARIATO 869 (1977), and there listed additional legal literature. Also, Francesco Ferrara, L'impiego dell'Anstalt in Italia per occultare i beni, 27 RIVISTA DEL NOTARIATO 1 (1973),
and Meier-Boeschenstein, Die Nichtanerkennung der IiechtensteinischenAnstalt in Italien, 71
SCHWEIZERISCHE JURISTEN-ZEITUNG 357 (1975).
104. Supra note 98.
105. Compare: Limiting Liechtenstein Tax Benefits, 17 EUROPEAN TAXATION 90-99 (1977).
106. Die Bundesabgabenordnung (BAO) of June 28, 1961, BGB1. 194, as amended,
especially by the Law of March 19, 1980, BGB1. 151.
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accordance with the true facts. Feigned transactions, made to conceal true
facts are to be disregarded, and tax is to be imposed upon those transactions
which actually take place and which the taxpayer attempts to conceal. Art.
115 directs the tax authorities to examine all the facts and events of a tax case
and to establish ex officio the factual and legal basis essential for the
imposition of tax.
The tax authorities are thus equipped with extensive powers to research
any given tax problem. They are required to pierce through any cover-ups
and uncover tax abuse. Under these provisions, the setting up of a Liechtenstein Anstalt, which does not have its actual seat in Liechtenstein and does
not transact business there, will appear as a sham and will be disregarded.
The Austrian Supreme Administrative Court which deals with tax matters,
places, however,07a heavy burden of proof on the tax authorities to prove the
1
facts of abuse.
2. Belgium

Belgian provisions that can be applied in connection with a transfer of
money to a Liechtenstein Anstalt focus on the shifting of profit and holding
08
companies. As to profit shifting, article 24 of the Income Tax Code
provides that when a Belgian enterprise has a link with a foreign enterprise,
all abnormal or goodwill benefits that it grants to the foreign enterprise
because of such links are added to its own profits. The principle also applies
to abnormal advantages or benefits granted to a person or an enterprise in a
foreign country, the tax system or which is more advantageous than that of
Belgium.
Articles 46 and 250 of the Belgian Income Tax Code 10 9 deal with payments to foreign holding companies. Interest of all kinds, royalties for the
use of patents, inventions, trademarks, manufacturing processes and the
like, or payment in money or services to a holding company located in a
foreign country and subject to tax there, are not deductible as business
expenses unless the taxpayer shows that the payments arose from actual true
transactions and do not exceed the usual bounds. The provision applies also
to any payment of money to any person or enterprise in a foreign country
where his income is taxed considerably lighter than in Belgium (art. 46).
Any sale, transfer, transfer of stock, bonds, credits or loans, patents,
manufacturing processes, trademarks, and the like, to a holding company
107. This appears from decisions of the Court No. 1521/70 of September 9, 1972, Finanzrechtliche Erkenntnisse des VWGH und VFGH, No. 7, 1973, reported in 14 EUROPEAN
TAXATION 67 (1974), and No. 1527/72 of March 19, 1974, Finanzrechtliche Erkenntnisse des
VWGH und VFGH, No. 15/16 (1974), reported in 14 EUROPEAN TAXATION 427 (1974).

108. Code des imp6ts sur les revenus, Lois coordonndes du 26 f~vrier 1964, J Servais and E.
Mechelynck, comps., 5 LES CODES BELGES 193 (Bruxelles, Bruylant, 1982).
109. Id.
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located abroad and subject to tax there, will not be recognized by the tax
authorities unless the taxpayer can show either that the transaction took
place in the exercise of legitimate financial or economic interests, or that he
received an actual counter-value generating an income actually taxed in
Belgium comparably to the tax that would have been levied if the transaction had not been made. The provision applies also when the transaction is
made with a person or an enterprise in a foreign country where it is taxed
considerably lighter than in Belgium (art. 250).
These rules are broad enough to reach all transfers of money and other
financial means that a Belgian taxpayer can use to channel money to a
Liechtenstein Anstalt in order to avoid the payment of income tax in
Belgium.
3. France
The French General Tax Code" 0 has provisions that are of importance in
connection with a possible transfer of money to a Liechtenstein Anstalt.
They are concerned with profit shifting and with the prevention of capital
escape to foreign low tax areas. Article 57 of the General Tax Code deals
with profit shifting. It presupposes a French enterprise that controls a
foreign enterprise or a foreign enterprise that controls a French enterprise.
The shifting of income from the French enterprise to the foreign enterprise
accomplished through price manipulation or any other means is disregarded
and the income is taxed as realized by the French enterprise.
Article 238A of the General Tax Code deals with the transfer of income
and provides that interest of all kinds, credits and loans, transfers of licenses
of manufacture, patents, trademarks, manufacturing processes and the like,
remuneration for services paid or due by a person or a corporation located in
France to persons or corporations located in a foreign country and there
accorded a privileged tax treatment, are not deductible from income tax
unless the taxpayer can show that the payments were made in the course of
actual existing transactions and that they are not abnormal or exaggerated in
scope.
Considering that a Liechtenstein Anstalt that is operated from France by
French taxpayers would obtain funds most likely in breach of the above
articles 57 and 238A of the General Tax Code, the French tax administration
appears to have the authority to disregard such transfers and tax the
amounts in France. Liechtenstein qualifies as a low tax area within the
meaning of article 238A.
4. Germany
Germany enacted detailed provisions designed to curb the escape of funds
to tax havens. They are mainly the Foreign Taxation Act of 1972, as
110. Code G~ndral des Imp6ts, Paris, Jurisprudence G~n6rale Dalloz, 1981.
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amended, 1 1' the Tax Haven Decree of 1965,112 and the Second Tax Haven
Decree of 1977.113 The technique used by the German provisions is to
disregard the transfer of funds abroad and to consider such funds to be in the
hands of the German taxpayer where they are subject to tax.
Article 5 of the Foreign Taxation Act of 1972 deals with Interposed
Corporations and is concerned with persons who live abroad in order to
evade German income tax. It provides that German physical persons who
were subject to income tax in Germany for at least 5 years in the last 10 years
before they ceased to be subject to income tax, will have all income they
realize in a foreign corporation according to the provisions of article 7,
added to their income. Articles 7 and 8 of the same Act provide that where
German shareholders hold more than a 50 percent interest in a foreign
corporation (called Intermediate Corporation), the income realized from
that corporation is added to their individual incomes in the corresponding
proportion if they are taxed less than 30 percent in the foreign country.
Article 14 of the Act states that if a foreign corporation (called a Second Tier
Intermediate Corporation), alone or together with German residents, holds
an interest in a foreign corporation within the meaning of article 7 (a
subsidiary), the income of the subsidiary is added to that of the foreign
corporation in the corresponding proportion.
These provisions fully apply to all income realized by German taxpayers
in a Liechtenstein Anstalt since Liechtenstein taxes an Anstalt below 30
percent."i 4 As a result, such income will be subject to tax in Germany in the
hands of persons entitled to it. In view of these provisions, an investment
into a Liechtenstein Anstalt by German residents seems unprofitable.
5. Italy
Italy enacted a number of measures to prevent the escape of capital from
Italy in general and to tax havens in particular. The leading provision is
the Law of April 30, 1976, No. 159, on Penal Provisions in Currency
Offenses, 115 as amended by the Law of October 8, 1976, No. 689,116 and the
Regulations on Currency and Financial Relations with Foreign Countries,

111. Gesetzs uiber die Besteuerung bei Auslandsbeziehungen (Aussensteuergesetz), vom 8.
September 1972, BGBI. 1972 I S. 1713.
112. Steueroasenerlass vom 14. Juni 1965 (BStB1. 11 1965, 77).
113. Zweiter Oasenerlass vom 2. Mai 1977 (Erl. FinMin. NRW S 1300-47-V B 2).
114. Arts. 7-14 of the German Foreign Taxation Act of 1972, contain detailed provisions
concerning the taxation of income that a German taxpayer may realize through the operation of
a Liechtenstein Anstalt.
115. Legge 30 aprile 1976, n. 159 (GazzUff., 4 maggio, n. 116).-Conversione in legge, con
modificazioni, del decreto-legge 4 marzo 1976, n. 31, contenente disposizioni penali in materia
di infrazioni valutarie.
116. Legge 8ottobre 1976, n. 689 (Gazz.Uff., 9ottobre, n. 270),-Conversione in legge del
decreto-legge 10 agosto 1976, n. 543.
FALL 1984

952

THE INTERNATIONAL LAWYER

Ministerial Decree of March 12, 1981,"7 as amended by Decree of the
Ministry of Foreign Trade of August 6, 1982.118
Any transfer of Italian or foreign currency abroad. above a certain small
amount requires an authorization, and foreign currency brought into Italy
has to be converted into Lire. The setting-up of a foreign holding corporation is supervised by the Ministry of Foreign Trade whenever the Italian
participation exceeds 50 percent of the capital. The same rule applies to
foreign corporations assimilated to holding corporations, and an Italian
resident is required to obtain authorization in any dealings in such corporations whenever his interest exceeds 10 percent of the capital. 119 The punishment provided for evasion of the currency regulations to the extent of five
million Lire is a fine, but over five million Lire, the punishment is imprisonment of up to six years in addition to a fine of up to four times the value
involved. 120
Law No. 159 as modified by Law No. 689, contains a provision directly
aimed at foreign corporations of the nature of a Liechtenstein Anstalt. Its
article 1(4) provides that an Italian resident who sets up or participates in
foreign entities or legal persons, whether or not such entities or legal persons
have a counterpart or are recognized in Italian law, and makes property
located in Italy or activities transacted in Italy appear as those of nonresidents, will be punished by imprisonment of up to 3 years and a fine of up to 5
million Lire.
The above rules have the potential of effectively preventing the channelling of funds to a Liechtenstein Anstalt. Article 1(4) unmistakably contemplates a Liechtenstein Anstalt when it refers to entities not having a counterpart or not being recognized in Italian law. The provision prohibits the
dealings of a Liechtenstein Anstalt by Italian residents in Italy, the object of
which is to give out such dealings as those of a foreign entity.
At present, there is discussion in Italy of amending Law No. 159, especially with respect to the currency provisions but leaving those concerning
foreign entities and legal persons intact. 121 The currency regulations referred to above are subject to frequent modifications.

117. Decreto Ministeriale 12 marzo 1981. (Suppl. ord. alla Gazz.Uff., n. 82 del 24 marzo
1981).-Norme concernenti i regolamenti valutari ed i rapporti finanziari con l'estero.
118. Decreto del ministero del commercio con l'estero 6 agosto 1982. (Gazz.Uff., 9 agosto,
n. 217).-Modificazioni al decreto ministeriale 12 marzo 1981 recante norme coniernenti i
regolamenti valutari ed i rapporti finanziari con l'estero.
119. Supra note 115, at art. 1; supra note 118, at art. 1.
120. Supra note 115, at art. 1.

121. An article on the likely amendment of Law No. 159 appeared in the Italian magazine
L'ESPRESSO on August 28, 1983, No. 34, at pp. 96-98.
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6. The United States
Investment in a Liechtenstein Anstalt does not offer any advantage to
U.S. residents because of provisions of the U.S. tax law. The problems of
tax evasion created by channelling of funds in a Liechtenstein Anstalt which
were and still may be encountered in European countries, do not occur in
the United States. The U.S. Internal Revenue Code levies tax on nonresident alien individuals with respect to all income connected with U.S. business and on some income not so connected. 122 It does the same with foreign
corporations.' 23 It even provides for a possibility of expatriation to avoid
tax. 124
The advantage of a Liechtenstein Anstalt to U.S. residents is effectively
countered by provisions on controlled foreign corporations. A controlled
foreign corporation is any foreign corporation of which more than 50 percent of the total voting power of stock is owned by U.S. shareholders.1 25 A
U.S. shareholder is a U.S. person who owns 10 percent or more of the total
voting power of stock in a foreign corporation. 1 26 The income of such
foreign corporations, subject to tax in the United States, includes a foreign
base corporation income (which is the foreign personal holding corporation
income, its sales income, and its services income).' 27 This provision encompasses all income which may possibly be realized by operation of a Liechtenstein Anstalt which acts as a holding or domiciliary corporation having its
1 28
seat in Liechtenstein.
V. Conclusion
Since its establishment in 1926, the legal construction of a Liechtenstein
Anstalt as a one-man corporation has been causing problems to jurists and
taxation authorities of European as well as other countries, the residents of
which thought of using this device to escape tax liability in their countries. It
is especially the one-man feature of the Anstalt which raises considerable
doubts. The very nature of a company or corporation presupposes an
association of persons. The purpose of corporations is the joint venture of
resources beyond the capability of individuals so that the capital thereby
accumulated can be used in large-scale investments, manufacturing, business and the like. The state then endows corporations with legal personality

122. 26 U.S.C.A. § 871.
123. Id.§§ 881, 882. (West 1982).
124. Id. § 877.
125. Id. §§ 951, 957.
126. Id.§§ 951(b), 957(d).
127. Id. §§ 952, 954.
128. The U.S. tax law equally effectively blocks any advantage of investment in Liechtenstein trusts by provision in U.S. Internal Revenue Code, 26 U.S.C.A. §§ 665-668 and 671-678.
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to facilitate their standing. An Anstalt, however, applies these principles in
the reverse to obtain all the advantages of incorporation for an individual
physical person. It is thus a one-man corporation endowed with legal personality for the apparent purpose of concealing the identity of its owner in
the carrying out of business which he would not be likely to conduct openly
under his own name. Its obvious use consists in the concealment of property
and income subject to taxation. It has consequently been challenged in the
European countries as an entity contrary to the existing public order.
In all fairness, a one-man corporation is a misnomer and should not be
allowed to hold legal personality. It is fully equivalent to a physical person
incorporating and limiting his liability. The owner of an Anstalt is its alter
ego-he is the Anstalt. Liechtenstein has the dubious distinction of legalizing this concept. Resistance to its legalization is apparent even from the
Convention Relating to the Mutual Recognition of Companies and Legal
Persons, done in Brussels on February 29, 1968, by the countries of the
European Common Market.' 29 Its article 9(2) declares that a one-man
corporation validly constituted in a member country may not, solely for that
reason, be held contrary to the public order of another member country.
The Convention is not yet in force and it is advisable that on further
reflection, the countries of the European Economic Community delete the
article from the Convention. No country should surrender to a legal construction of incorporation so faulty as that of a Liechtenstein Anstalt.
One way of avoiding the problem is to apply the effective seat of business
theory rather than the incorporation theory in order to determine whether a
foreign legal person should be granted legal personality. This practice
obtains in Germany and is not affected by article 9(2) of the above mentioned Convention, since all legal persons having their effective seat in a
particular country are subject to its laws. 130 A legal person having its
effective seat in another country is subject to the laws of that country and
should not be granted legal personality if it does not comply with the
requirements for its conferment. If that country does not provide for oneman corporations, a Liechtenstein Anstalt should not be granted legal
personality and its owner or actual operator who undertakes any legal acts in
that country should be held personally liable. This approach is capable of
disposing of the problem presented by the Liechtenstein Anstalt in other
countries.
The tax problem posed by the Anstalt in other countries may be tackled
without entering into the problem of legal basis of the Anstalt, referred to
above. The approach adopted by the U.S. taxation legislation is on point.
The concept of a controlled foreign corporation, which subjects the corpora129. Supra note 91.
130. Supra section IV.A.2.
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tion and its income in the hands of its shareholders to U.S. taxation makes
any investment in a Liechtenstein Anstalt unattractive for the purpose of tax
evasion. 1 31 Broadly speaking, every country can tax its residents on income
derived from any sources whether from home or abroad, and nonresidents
on that derived from sources in the country or connected with the country.
Nothing stands in the way of any particular country from enacting legislation
taxing such persons whether physical or legal on their income derived from a
Liechtenstein Anstalt. This approach may be slow since it takes time to
recognize the need for such legislation, and additional time is required for its
actual enactment, but when in effect,- it avoids all fine legal arguments
concerning the legal construction offthe Anstalt and its recognition.
The Liechtenstein Anstalt has become an institution known to tax lawyers
all over the world. A better understanding of its legal properties and tax
evasion capabilities is useful for confronting problems it may pose in the
future. It is certain, however, that its intrusion into the legal systems of
foreign countries can be effectively countered by adequate measures which
such countries may adopt in self-defense.

131. Supra section IV.B.6.
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